aBstract. This article discusses the impact of the influx of migrants from
resuMen. En este artículo se analiza el impacto de la afluencia de inmigrantes de México y América Central en el suroeste de Estados Unidos. En particular, se analiza cómo las tribus nativas norteamericanas, especialmente la nación Tohono O'odham, que viven en el suroeste se han convertido en un imán para los cruces ilegales de la frontera debido a las políticas de aplicación laxa en tierras tribales. Como resultado, la tribu ha detectado un aumento en el tráfico de drogas, la violencia y la destrucción del medio ambiente en su reservación. El artículo analiza la doctrina de la confianza entre las tribus de nativos americanos y el gobierno federal de los Estados Unidos, y concluye con una discusión de las reparaciones pecuniarias y equitativas a disposición de la nación Tohono O'odham, si desean recuperarse de los daños sufridos por los migrantes y fomentar más patrulla fronteriza.

The Immigration Crisis
For many Americans living in the Southwest, the increase in the flow of illegal immigrants over the past decade has been a significant disruption. For the Tohono O'odham Nation, which partially spans the border of Mexico and Arizona, such trends spell possible disaster for the survival of the Tribe. Throughout our nation's history, immigration has played a vital role in the development and advancement of American society. 1 Since 2007, when illegal migrants outnumbered those who came here legally for the first time in American history, 2 the number of illegal crossings has decreased. Clearly, immigration still remains a problem reflected by $18 billion spent on immigration enforcement, more than all federal law enforcement agencies combined. 3 Fortunately, both political parties are moving in the direction of
In effect, the Arizona law and the Supreme Court decision enhanced local 4 See Czerwonka, supra note 1. In fact, "President George W. Bush for three years pushed for a bipartisan immigration reform bill before giving up in 2007, blocked by conservative opposition." 5 See id. Mitt Romney won just 27 percent. Those results received much media attention, particularly among Republicans who were concerned that the outcome would be an issue in future elections. 6 See Czerwonka, supra note 1. 7 See id. Obama has stated that the pathway to citizenship hinges on progress in securing the border. He has indicated that he prefers to work with Congress, rather than propose his own legislation. 8 See Robert Barnes, Supreme Court Upholds Key Part of Arizona Law for Now, Strikes Down Other Provisions, the washington Post, June 25, 2012, http://articles.washingtonpost.com/2012-06-25/politics/35461864_1_immigration-decision-arizona-law-illegal-immigrants. The court held that the following is unconstitutional: the "state cannot make it a misdemeanor for immigrants to not carry registration documents; criminalize the act of an illegal immigrant seeking employment; or authorize state officers to arrest someone on the belief that the person has committed an offense that makes him deportable." 9 See Fernanda Santos, Arizona Immigration Law Survives Ruling, the new yorK tiMes, Sept. 6, 2012, http://www.nytimes.com/2012/09/07/us/key-element-of-arizona-immigration-lawsurvives-ruling.html?_r=0 (stating victory for plaintiffs). 10 Id. As Justice Kennedy stated, "Arizona may have understandable frustrations with the problems caused by illegal immigration while that process continues, but the state may not pursue policies that undermine federal law." See id. (quoting Supreme Court). See also Fernanda Santos, Arizona Immigration Law Survives Ruling, the new yorK tiMes, Sept. 6 2012 (reporting judge "employed the same rationale used by the courts in Alabama and Georgia to block similar provisions"). th attacks and the resulting surge in border security, illegal migrants from Mexico have exploited the Tohono O'odham reservation, due to its relatively weaker border security, as the federal government has yet to implement the same technology on the reservation as it has along other parts of the border. 25 There is also evidence that, knowing that the Nation opposed humanitarian aid to migrants, the U.S. government increased border security on either side of Tribal lands more than on Tribal lands, creating a funnel effect that forces migrants to cross through the reservation.
26
There is also some evidence that the reservation bears the brunt of migrant crossings even within Arizona, which has by far more crossings than any other part of the state. 27 As a result, the reservation finds itself at the crossroads of 21 29 Unable to enjoy the peace and security it once enjoyed, the Tribe must now contend with land "swarming with outsiders, where residents are afraid to walk in the hallowed desert, and some members, lured by drug cartel cash in a place with high unemployment, are ending up in prison." 30 Many tribal members have been bribed into smuggling marijuana through the reservation, some of whom end up in prison. 31 This problem is exacerbated by the fact that in some remote areas, police may not arrive for hours. 32 In 2009, 319,000 pounds of marijuana were seized on the reservation. 33 In 2003 and 2004, more than one hundred tribal members were arrested on drug-related charges. 34 In addition to their fear of drug smugglers, Tribe members also resent federal agents' random and occasionally humiliating searches. 35 As more illegal migrants' have crossed the reservation, the number of federal and state border control agents on reservation land has increased. 36 Such changes have meant tighter controls and more checkpoints, making it difficult for the 1,500 tribal members in Mexico to reach important facilities and unite with family members on the American side. 37 In fact, for many tribal members in Mexico, illegal aliens successfully entered Arizona each day during that period" (Concluding that the average number of crossings in Arizona nearly equals the highest number of crossings on tribal land; for this reason, the majority must therefore occur on reservation land). 28 See Andrea Filzen, Clash on the Border of the Tohodo O'odham Nation, PuLitzer center, Feb. 22, 2013, http://pulitzercenter.org/reporting/clash-border-tohomo-o%E2%80%99odham-na tion-migration-Mexico-Arizona-Native-Americans (reporting that, consequently, the O'odham "way of life as well as O'odham attitudes towards undocumented migrants" has been altered). 29 See id. (Arguing that in past years, migrants only requested basic necessities such as food and water from the Tribe). Now, "it has gotten pretty dangerous, where there are more people crossing and they want more than water and food-for example, your truck or things on your lawn, and to that extent, Tohono O'odham people are not open to helping because they don't know who they're helping and that might cause further problems." See id. (Quoting Ofelia Zepeda, professor of linguistics at the University of Arizona). 30 See Eckholm, supra note 25. 31 See id. (As Ned Norris, the tribal chairman, stated "Drug smuggling is a problem we didn't create, but now we're having to deal with the consequences"). 32 See id. 33 See id. (Also noting that "hundreds of tribal members have been prosecuted in federal, state, or tribal courts for smuggling drugs or humans, taking offers that reach $5,000 for storing marijuana or transporting it across the reservation"). 34 See John Dougherty, One Nation, Under Fire, high country news, Feb. 19, 2007, http:// www.hcn.org/issues/340/16834. 35 See Eckholm, supra note 25. 36 See id. See also Cherokee Nation v. Georgia, 30 U.S. 2. Due to the Treaty of Hopewell, the Court has held that the Tribe had given up partial autonomy and was a domestic, dependent nation, dependent upon the federal government as a ward to its guardian. As a result, federal and state law enforcement has a right to enter tribal land to protect individuals. 37 See id.
access to medical, educational and social services on their reservation in the United States is essential.
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Even with these concerns, however, many Tribe members agree that not enough is being done by the federal government to stop illegal immigration.
39
Migrants not only demand provisions from the Tribe, they also frequently steal tribal possessions like clothes, food, electronics and bicycles. 40 Tribal members are frequently robbed, have their cars stolen and homes burglarized. 41 Items of historic and cultural significance are often vandalized. 42 Elderly tribal members now avoid walking in the desert, even in daytime. 43 These individuals have abandoned cultural rituals, such as the ingestion of traditional foods for fear of harm.
44 Verna Miguel, sixty-three years old, says she no longer enters the desert after she was stopped three years ago by a group of migrants, beaten, and had her car stolen. 45 While federal officials view their work and increased presence as a necessity, many tribal members resent their presence. 46 Many tribal members criticize the Border Patrol's abuse and cultural ignorance. 47 Despite these allega- 38 See Dougherty, supra note 34. Because Mexico does not recognize the Tohono O'odham Nation, it does not provide social service for Tribe members. Members also frequently cross the border "to perform sacred ceremonies, visit summer homes, hunt and collect herbs and plants" . 40 See Dougherty, supra note 34 (reporting that "nothing on the reservation, it seems, is safe from being stole-clothes, food, vehicles, cell phones, electronics and, increasingly, bicycles, which allow immigrants to cross the desert more quickly than hiking would"). 41 43 See Eckholm, supra note 25. 44 See id. 45 See id. 46 See id. (Reporting that the once tranquil reservation now feels like a "militarized zone"). Barriers and surveillance have forced most of the smugglers to enter on foot, making them more vulnerable to detection. See id. (Noting the increase in border patrol success, "but the large busts… are also a measure of the continued trade and profits reaped by the cartels"). 47 See Dougherty, supra note 34. One Tribe leader stated, "Abuse of the people increased. The Border Patrol would hold them at gunpoint and sometimes run them off the road." See id. tions, however, the Tribe acknowledges that they have neither the resources nor expertise to prevent illegal border crossings. 48 Although it has received funding from the Department of Homeland Security, there has not been adequate reimbursement for tribal costs. 49 With as many as 1,500 migrants crossing tribal lands each day, the lives of some tribal members are constantly interrupted. 50 The Tohono O'odham Tribe widely criticizes the inadequate efforts realized by the Border Patrol to restore peace and order. 51 In addition to the violence and criminal effects of migrants' drug-trafficking, these border crossings also create enormous environmental problems that the Tribe must ultimately resolve. 52 For example, in 2005 more than 1,400 abandoned or wrecked vehicles were towed off the reservation. 53 It is also estimated that each migrant leaves behind more than eight pounds of litter amounting to 13,000 pounds per day. 54 Furthermore, the Tribe has criticized the Border Patrol as being disrespectful of tribal lands, as they too often fail to remedy damages caused by their pursuit of illegal migrants. 55 Not only does the Border Patrol "make their own roads and go wherever they want to go," but they have been known to disturb archeological sites. 56 Worse 48 See Eckholm, supra note 25. See also Bradford, supra note 42. As one Tribe member stated, the Tribe has had to invest millions of dollars, money that they do not have, in tribal police to protect against immigrant drug traffickers for which has not been compensated by the federal government. See id. 49 50 See Dougherty, supra note 34 (as one tribal member explained, "they come at all hours of the day and night. They pound on your windows asking for food and water"). 51 still, the Tribe regularly encounters migrant corpses rotting in the desert, as more migrant remains are found on the reservation than any other part of the Arizona-Mexico border. 57 Tribal members say that these health and environmental issues might take decades, if not longer, to repair. 58 As a result of the danger and destruction posed by migrants, the federal government needs to increase its efforts to protect the traditional lifestyle once enjoyed by the Tohono O'odham Nation. 59 On the other hand, Tribal Chairman Ed Norris urges the Border Control to work with the Tribe to reach solutions, rather than imposing changes made without their consent. 60 Many tribal members view the Department of Homeland Security as inconsiderate of tribal sovereignty and other issues.
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"We want to be at the table with them. We want to be able to participate in the decisions that are being made that are going to impact us as a people, impact our land, impact anything that's going to happen as a Nation." 62 Overall, however, the Tribe hopes to see increased enforcement efforts at the border to combat the source of the problem, not just clean up the effects.
63
As Mr. Norris stated, "I hope in my lifetime we can go back to the way it used to be, where people could go and walk in the daylight on our own land." 64 Many tribal members worry that the corruption and influence of the migrants have caused the Tribe to lose touch with its culture and historical 57 pulitzercenter.org/reporting/clash-border-tohomo-o%E2%80%99odham-nation-migration-Mexico-Arizona-Native-Americans. As O'odham police officer Brown reports, "A lot of them don't understand sovereignty issues, they don't understand reservations, they don't understand any of it so they come out here thinking that they, you know, pretty much are untouchable… they started to be resented when Border Patrol stops tribal members to see if they are illegal immigrants. We're both brown. We look a lot alike." See id. 63 See Dougherty, supra note 34 (quoting one Tribe member as stating "We would prefer that the Border Patrol and National Guard stay at the border and send migrants away before they cross over. We really feel strongly about this"). 64 Eckholm, supra note 25.
www The federal trust relationship, as described below, was established as the result of three significant Supreme Court cases during the nineteenth century.
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As a result, the Tohono Tribe may have a claim for statutory relief for property damage, as well as injunctive relief due to the common law trust claims.
Statutory Claims for Property Damage
Under current jurisprudence, the Tohono Nation could sue the federal government seeking statutory relief in the form of monetary damages for property damage incurred as the result of migrant activities.
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A. Recovery under 18 U.S.C.A. § 1160
The Tohono O'odham could assert a statutory claim for relief under Pyramid Lake Paiute Tribe of Indians v. Morton ("Pyramid Lake"), 69 in which the Pyramid Lake Paiute Tribe sued the Secretary of the Interior ("Secretary") contending that a regulation issued by the Secretary improperly diverted water away from Pyramid Lake. 70 Pyramid Lake is located on tribal property and has historically been a significant resource for the Tribe. 71 The Tribe argued that the Secretary's action was a breach of its trust responsibility and an abuse of discretion. 72 The court held that the burden of proof for the diversion of water had to be justified by the Secretary which, in this particular 65 See Dougherty, supra note 34. 66 71 See id. at 256 (reporting that the Tribe lives on the shores of Pyramid Lake and uses the lake for fishing). 72 See id. at 255 (stating that the Secretary "illegally and unnecessarily" diverted water away from Pyramid Lake).
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Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM http://biblio.juridicas.unam.mx case, failed to do so. 73 In regard to the trust responsibility, the court also stated that the United States "has charged itself with moral obligations of the highest responsibility and trust. 74 Its conduct, as disclosed in the acts of those who represent it in dealings with the Indians, should therefore be judged by the most exacting fiduciary standards." 75 Relying on Pyramid Lake as precedent, the Tohono Tribe could sue the federal government for breach of fiduciary duty and trust responsibility under 18 U.S.C.A. § 1160. 76 This statute proclaims the following:
Whenever a non-Indian, in the commission of an offense within the Indian country takes, injures or destroys the property of any friendly Indian the judgment of conviction shall include a sentence that the defendant pay to the Indian owner a sum equal to twice the just value of the property so taken, injured, or destroyed. If such offender shall be unable to pay a sum at least equal to the just value or amount, whatever such payment shall fall short of the same shall be paid out of the Treasury of the United States. If such offender cannot be apprehended and brought to trial, the amount of such property shall be paid out of the Treasury. But no Indian shall be entitled to any payment out of the Treasury of the United States, for any such property, if he, or any of the nation to which he belongs, have sought private revenge, or have attempted to obtain satisfaction by any force or violence. 77 Under this statute, the Tohono O'odhams could possibly recover damages to property, such as the cars, homes and other small items that are frequently stolen or damaged from migrant activities. 78 It may also be possible, although less likely, to recover for damages to tribal property from trash, including many stolen cars and migrant corpses that are left abandoned on tribal property. 79 For such a claim to be successful, the Tribe would have to argue that their land has been physically damaged or suffered diminished aesthetic value due to waste left behind by migrants. 80 It should be noted, however, that this 73 See id. at 256 (holding that the Secretary failed to justify the action as a "sound exercise of discretion" under the rational basis test). 74 Unfortunately, the Tohono O'odhams cannot rely on strong case precedent to support a § 1160 claim for damages. There are only three cases in which an Indian tribe or member has sought to recover damages under § 1160, and two of the suits were brought under an earlier version of the statute. 82 The main distinction is that this earlier version of the statute began by stating "Whenever, in the commission, by a white person, of any crime, offence, or misdemeanor within the Indian country..." (Emphasis added).
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In United States v. Perryman, an Indian sought to recover damages for the value of twenty-three cattle stolen off of his property by an AfricanAmerican. 84 The Court held that the defendant in this case could not be sentenced under the former statute, as he was not "a white person." 85 For this reason, a member of the Tohono O'odham nation, as a non-white, could not seek to recover damages under the former version of the statue.
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The current statute states that Indians may recover damages to property as a result of non-Indian activities. 87 Consequently, Indians can bring claim not just against whites, but against any race or background, including migrants of Hispanic origin. . 83 See United States v. Perryman, 100 U.S. 235 (1879) (reporting the full statute as the following: "Whenever, in the commission, by a white person, of any crime, offence, or misdemeanor within the Indian country, the property of any friendly Indian is taken, injured, or destroyed, and a conviction is had for such crime, offence, or misdemeanor, the person so convicted shall be sentenced to pay to such friendly Indian to whom the property may belong, or whose person may be injured, a sum equal to twice the just value of the property so taken, injured, or destroyed"). The accompanying section of the statute prevents Indians from recovery of damages if the individual Indian or tribe has sought revenge for the act. See also id. (Reporting related statute limiting recovery). 84 See id. at 236 (describing how both an African-American and a white man stolen cattle from the claimant). The white man's charge was dropped, while the African American was found guilty of the offense and imprisoned. See id. (Reporting procedure). 85 Id. at 238 (holding this interpretation is consistent with Congressional intent). "We cannot but think that Congress meant just what the language used conveys to the popular mind... It was, no doubt, thought if the United States made themselves liable only for such depredations as were committed by the whites, these and other Indians would be less likely to tolerate fugitive blacks in their country. Hence, as a means of preventing the escape of slaves, the change in the law was made. Although the reason of the change no longer exists, Congress has seen fit to keep the law as it was" (concluding African-Americans and other non-white cannot be liable under statute). 86 See id. (Holding that claimant cannot recover unless he is within statutory terms). 87 See § 1160 (implicating "Whenever a non-Indian, in the commission of an offense within the Indian country takes, injures or destroys the property of any friendly Indian" language). The second case that may be relevant to a claim under § 1160 is Blackfeather v. United States, 88 in which an Indian sought to recover damages for destruction and theft of livestock and other personal property that was taken by United States citizens and soldiers during the Civil War era. 89 The Court analyzed the Indian's claim under both the predecessor to § 1160 and a treaty signed with the Shawnee Tribe, of which the claimant was a member. 90 The Court held that the language implicated by the applicable treaties conferred a claim for damages for the Tribe as a whole, not individual members of the Tribe.
91 Therefore, because the Court reached its holding based on treaty language alone, it is still possible for an individual member of a tribe, such as the Tohono O'odham, to bring a statutory claim by relying solely on statutory language. 92 It is important to note, however, that the applicable language here is almost identical to the statute's current version--unlike the language used 88 See generally Blackfeather v. US, 23 S.Ct. 772 (1903) . 89 See id. at 733 (reporting that "The petitioner asks to recover and collect from the United States the several amounts of money thereafter set out at length in payment for the destruction, loss, forcible taking, carrying, and driving away of livestock, farm products, household goods, money, and other personal property of divers descriptions and kinds belonging to, owned, and possessed by, and the property of, the said Shawnee Indians, by white and United States citizens and soldiers, in the state of Kansas and the Indian territory, at divers times and places in the year 1861, and all the time up to and including the year 1866... [for] varying in amounts from as high as $7,000 down to $75, and aggregating $530,945.14"). 90 See id. (Describing how Shawnee Nation claimed damages under articles 11 and 14 of the treaty of May 10, 1854 (10 Stat. at L. 1053, 1057). Article 11 provides a means of compensation for property damage. See id. ("All Shawnees who have sustained damage by the emigration of citizens of the United States, or by other acts of such citizens, shall, within six months after the ratification of this treaty, file their claims for such damages with the Shawnee agent, to be submitted by him to the Shawnee council, for their action and decision, and the amount in each case approved shall be paid by said agent: Provided, the whole amount of claims thus approved shall not exceed the said sum stipulated for in this article. And provided, that if such amount shall exceed that sum, then a reduction shall be made pro rata from each claim until the aggregate is lowered to that amount. If less than that amount be adjudged to be due, the residue, it is agreed, shall be appropriated as the council shall direct"). Article 14 mandates that the tribe acknowledge its dependence on the United States and abide by its laws. See id. ("The Shawnees acknowledge their dependence on the government of the United States, and invoke its protection and care. They will abstain from the commission of depredations and comply, as far as they are able, with the laws in such cases made and provided, as they will expect to be protected and to have their rights vindicated"). 91 See id. at 378 (concluding that, "We see nothing in the act... appropriating moneys for the payment of 'claims of certain members of the Shawnee Tribe of Indians,' which affects the conclusion we have reached that the [acts] refer to tribes, and not individuals. The act of 1860 appropriates, in terms, money to pay claims of certain members of the tribe. It is apparent that when Congress intends to include individuals as distinct from tribes, it does not speak of them as Shawnee Indians, but as 'certain members' of the Shawnee tribe"). The Court also notes that the legislature is free to make changes to such language. See id. 92 See id. (Noting reliance on treaty language in analysis). One additional feature of § 1160 claims for damages resulted from Coosewoon v. Meridian Oil Co, 94 in which the plaintiff brought a claim against the Secretary and an oil company alleging negligence in the payment of oil and gas royalties on Indian land. 95 At issue in Coosewoon is the following § 1160 provision: "Whenever a non-Indian, in the commission of an offense within the Indian country takes, injures or destroys the property of any friendly Indian the judgment of conviction shall include a sentence of..." (Emphasis added). 96 The plaintiff argued that a violation of § 1160 creates an automatic claim of negligence per se. 97 However, the court held that § 1160 is merely a sentencing provision, stating that " [It] [d]oes not proscribe conduct but instead enhances the sentence of one who has engaged in conduct proscribed by other criminal statutes."
98 Although this may seem detrimental to a Tohono O'odham claim, it is simply a procedural formality. Based on this language, it can be inferred that a prior conviction under a distinct statute of the same criminal defendant is not necessarily a prerequisite. On the contrary, by only requiring that defendants engage in outlawed conduct, it is possible to assert a § 1160 claim along with many other charges against migrants in order to recover property damages. Such indictments could include any of the following, among others: larceny, burglary, bribery, drug smuggling, assault, intimidation, criminal mischief, public health violations, disturbing the peace, theft of items of cultural significance, and a wide range of environmental violations. . 94 See generally Coosewoon v. Meridian, 25 F.3d 920 (10 Cir. Ct. App. 1994) (noting third case that cites 18 USCA § 1160). This case analyzes § 1160 as to whether it establishes a claim of negligence per se. The court held that is does not, as the statute is merely a sentencing provision. However, the court does not discuss the merits of whether the plaintiffs have a claim for damages under § 1160 because the plaintiff must first demonstrate a violation of conduct prescribed by other statutes. See id. at 926. 95 See id. 96 See 18 U.S.C.A. § 1160 (West 2012) (emphasis added). 97 See Coosewoon v. Meridian, 25 F.3d 920, 925(reporting that Plaintiffs contended the "district court erred in dismissing Count V of their complaint which alleged Meridian committed negligence per se through its alleged violation of 18 U.S.C. § 1160"). 98 Id. at 926 (concluding that § 1160 "provided an improper basis for plaintiff 's negligence per se claim"). 99 See, e.g., 10 U.S.C.A. § 921 (citing federal larceny statute). However, many of these claims are unique to state law. In Arizona, where the Tohono O'odham reside, one can sue for assault, for example, under A.R.S. § 13-1203. hended. 100 This provision only reinforces the assertion that the holding in Coosewoon v. Meridian Oil Co. must mean that a prior conviction is unnecessary.
101 Otherwise, such a holding would make the second paragraph of § 1160 superfluous, as it is highly unlikely that a defendant would be convicted of property theft or damage without being accused of a § 1160 violation.
For the above reasons, the Tohono O'odham Nation cannot rely on strong case precedent to support a § 1160 claim, as only three cases in the statute's history specifically address claims for relief under this statute. As discussed below, however, the tribe can sue for monetary and equitable relief under other case precedent.
B. Statutory Relief under the case Mitchell II
The Tohono O'odham Nation could also sue for monetary relief under § 1160 and the statutory analysis established in Mitchell II. The seminal case for Mitchell II claims is United States v. Navajo Nation, which does not preclude a suit for property damage compensation under § 1160. 102 At issue was whether the United States breached its fiduciary duty, via the Indian Mineral Leasing Act ("IMLA"), to the Navajo Tribe by failing to re-negotiate its coal leases to secure a higher rate of return. 103 In its decision, the Court relied on Mitchell II, which held that a "network of other statutes and regulations did impose judicially enforceable fiduciary duties upon the United States in its management of forested allotted lands."
104 Mitchell II acknowledged this duty by contrasting the "bare trust created by the [General Allotment Act]" to comprehensive timber management statutes.
105 Navajo Nation, on the other hand, held that the fiduciary responsibility by the federal government under IMLA did not allow for private monetary damages, as it only required the Secretary's approval for Tribe's mining leases. 106 The Court further held that this power also has never been denied as belonging to Congress. 128 This authority was implicit by the fact that the tribes were considered domestic, dependent nations. In addition to seeking statutory relief for property damages, the Tohono O'odhams can pursue equitable relief under a common law breach of trust claim. These trust claims are derived from the Guardian-Ward relationship.
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Base on this relationship, as previously discussed, tribes were regarded as dependent nations with the ability to self-govern. 131 The basis for this relationship still remains unclear, as courts, intellectuals and the government have defined this association to be based on both trust and fiduciary duties.
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In any case, this relationship created an obligation of trust on the part of the federal government, which has resulted in several breach of common law trust suits in federal district courts. 133 In general, when a beneficiary of a trust 128 See id. at 378 (reporting that the Constitution is "almost silent" concerning government relations with the Indians). 129 See id. at 384 (arguing that this power is "necessary to their protection, as well as to the safety of those among whom they dwell. It must exist in that government, because it never has existed anywhere else; because the theater of its exercise is within the geographical limits of the United States; because it has never been denied; and because it alone can enforce its laws on all the tribes"). 130 See Rodina Cave, Simplifying the Indian Trust Responsibility, 32 ariz. st. L.J. 1399, 1400 (2000) (describing the guardian-ward relationship as a "justification for dispossessing tribes of their lands"). As a contemporary alternative, Indians should invoke the common law of trust to request relief from breaches of trust. See id. 131 See Cherokee Nation v. Georgia, 30 U.S. 11 (describing tribes' relationship with federal government). See also Worcester v. Georgia, 31 U.S. 519 (describing tribes as a separate people). 132 See Cave, supra note 130, at 1406-07 (citing, for example, the General Allotment Act as establishing a relationship based on trust, while fiduciary responsibility is more of a modern concept). See also Nell Jessup Newton, Enforcing the Federal Indian Trust Relationship After Mitchell, 31 cath. u.L. rev. 635, 637 (1982) ("The exact source of this special relationship remains uncertain. Ownership of Indian land, the helplessness of Indian tribes in the face of a superior culture, higher law, the entire course of dealings between the government and Indian tribes, treaties, and hundreds of cases and... a bulging volume of the U.S. Code have all been cited as the source"). 133 has a complaint against the trustee, such an action can be brought under the common law of trusts. 134 The common law of trusts provides the beneficiary with a right to relief. 135 Equitable relief is the most common form of remedy for breaches of trust.
136 Despite the discovery of widespread mismanagement of tribal fund, however, this form of equitable relief is not usually sought by Indians. 137 Cobell v. Babbit further supports the possibility of equitable relief based upon a trust relationship. 138 The plaintiffs in this case were beneficiaries of a trust managed by the federal government, claimed breach of trust under the Indian Trust Fund Management Reform Act ("ITFMRA"). 139 The court held that the government had violated its trust obligations and ordered equitable relief to the plaintiffs in the form of compliance with accounting and reporting requirements under the ITFMRA. 140 The court also paved the way for future equitable relief by waiving sovereign immunity for such claims.
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In Manchester Band of Pomo Indians, Inc. v. United States ("Manchester Band"), the plaintiffs also sued the federal government for equitable relief, breach of trust claims may be invoked in the future). However, courts "have not yet resolved what standard will be applied to governmental conduct when the claim is based on the general trust relationship." See id. 134 See Cave, supra note 130, at 1399 (noting that "centuries of common law trust doctrine have shaped the federal common law of trusts"). 135 See Richard Ansson, The North American Agreement on Environmental Cooperation and Native American Tribes, 66 uMKc L. rev. 837, 858 (1998)(arguing that the trustee has a "duty to protect the trust property against damage or destruction. He is obligated to the beneficiary to do all acts necessary for the preservation of the trust res which would be performed by a reasonably prudent man employing his own like property for purposes similar to those of the trust") (citing Fort Mojave Indian Tribe v. United States, 23 Cl. Ct. 417, 426 (1991)). See Cave, supra note 130, at 1399 (stating that the word "trust" also "raises images of being able to rely on the integrity of someone or to have confidence in that person or in some event"). 136 See Cave, supra note 130, at 1400. 137 See id. (Describing how the mismanagement of tribal resources is notorious and has been subject to public scrutiny). 138 See generally Cobell v. Babbitt, 91 F. Supp.2d 1, 7 (D.D.C. 1999) (holding federal government liable for equitable relief under breach of trust claim). 139 See Cobell v. Babbitt, 91 F. Supp.2d 1, 7 (D.D.C. 1999) (reporting that "The United States... cannot say how much money is or should be in the trust. As the trustee admitted on the eve of trial, it cannot render an accurate accounting to the beneficiaries, contrary to a specific statutory mandate and the century-old obligation to do so"). 140 See id. at 58 (holding that the ITFMRA required the United States to "provide plaintiffs an accurate accounting of all money... retrieve and retain all information concerning the trust... and establish written policies and procedures necessary"). 141 Id. at 24 (implicitly allowing future equitable relief claims to be brought). The court stated that, "An action in a court of the United States seeking relief other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that it is against the United States." See id. The Tohono O'odhams could also assert a claim under Manchester Band for a violation of the private law of trusts. According to this holding, the Government is obligated to act in the tribe's best interest and to administer the trust in the best interest of the beneficiary. 150 In addition to the case Manchester Band, one article articulates a novel manifestation of this concept, to which the Tohono O'odhams could adequately analogize in support of their relief. This article asserts that, under the federal trust doctrine, the federal government is obligated to assists Indians "in the protection of their property and their rights." 151 The article discusses the North American Agreement on Environmental Cooperation ("Agreement") and how tribal interests can best be protected through this treaty. 152 The author argues that the tribes have a clear interest in the Agreement, due to environmental problems involving water, waste and air pollution associated with lax Mexican environmental laws as well as spillage and illegal dumping of hazardous wastes by Mexico entities. 153 As a result, the federal government should be responsible for protecting reservation land by advocating tribal claims under the Agreement whenever a tribe's land or resources are threatened under its obligations as trustee. 154 Since the Tohono O'odham Tribe faces a threat to its property and way of life due to Mexican policies, 155 the federal government as trustee must legally protect tribal property interests. 156 Here, the Tohono O'odhams could seek equitable relief in the form of an injunction prohibiting specific migrants from crossing through tribal land and destroying tribal property. The federal government would be ultimately responsible for complying with such relief under its trust responsibility.
A breach of trust claim is essential to the Tohono O'odham's quest to restore peace to its reservation. Suing for breach of fiduciary duty under § 1160, as described above, will only allow the tribe to recover monetary damages for tangible objects. 157 However, if the Tribe sues for equitable relief in the form of an injunction, it could stop the root of its problems at the source. Such a suit may not be adequately enforced, as the federal government has been clearly unsuccessful in securing the United States-Mexican border for many years. 158 By pursuing equitable relief, however, the Tohono O'odhams would not only send a message to the federal government that border patrol efforts need to be improved, but also more adequately preserve the culture and integrity of the Tribe. 159 iii. concLusion Immigration is a significant problem for Americans living in the Southwest, but it is a matter of financial security and cultural integrity for the Tohono O'odham Tribe. Illegal migrants from Mexico have exploited the Tohono O'odham reservation due to its relatively weak border protection, which is the result of a federal government greater efforts to secure the nation's borders on either sides of the tribal reservation, creating a funnel effect. 160 As a result of the increase in migrant crossings on reservation land, the tribe now faces violence, drug-trafficking, and environmental destruction. 161 The Tohono O'odham are no longer able to enjoy their relatively serene and traditional lifestyles.
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As a result of both the tangible and intangible destruction faced by the Tribe on account of undocumented migrants passing through tribal land, and the failure of Border Control to curb such abuse, the Tribe's interests would be best served by suing the federal government. Under § 1160, the Tribe could claim monetary relief to compensate for tangible damage caused by migrants; under the common law of trusts, the Tribe could sue the federal government for equitable relief to encourage the government to take action in preventing the influx of migrants. In either case, it is vital that the Tribe obtain some form of relief to counter the destruction it continues to face. 
